#34(L) L/16/64
Memorandum 6h-22
Subject: Study No. 3%(L) -~ Uniform Rules of Evidence (Article IITI,
Presumptions, Burden of Proof, and Burden of Persuasion)

Lttached are two copies of a revised tentative recommendation that
will replace Article III (Presumptions) of the Uniform Rules of Evidence,
Please study the tentative recoummendation carefully wmrior to the meeting.
Mark any suggested revisions on one of the copies attached and turn 1t
in to the staff at the meeting.

He must take action on this tentative recommendation at the April
meeting so thet we can thereafter distribute it to the State Bar Cammittee
for commente. Otherwise, we will not be able to meintain ocur printing
schedule,

Although the tentative recommendation reflects Commission actions,
there are many policy guestions presented that have not been acted upon
by the Commission. We propose to go through the tentative reccmmendatios
page by page at the meeting.

The attached tentative recommendation includes the amendments and
repeals we will need to make in the Civil Code and Code of Civil Procedure.
Barly next week, we will be sending you the First Supplement to Memorandum
64-22, containing the remainder of the tentative recommendation; this sup-

plement will contain the amendments and repeals of the wvarious other codes.
The research studies pertinentio this recommendation are Profesecr

Chadbourn's study on Article ITI, and Professor Degnen’s study (Psrts II

and III). We are sending Pert III of Professor Degnan's study out with

this memorandum,
Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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LETTER OF TRANSMITTAL

To HIS EXCELLENCY, EDMUND G, BRCHL
Governor of California
and to the lLegislature of California

The California Law Revision Commission was asuthorized by Resolution
Chapter 42 of the Statutes of 1955 to make a study "to determine whether
the law of evidence should be revised to conform to the Uniform Rules of
Bvidence drafted by the National Conference of Commi ssioners on Uniform
State Iaws and approved by it at its 1953 anrual conference.”

The Commission herewith submits a prelimimary report containing a
tentative recommendation on Burden of Producing Evidence, Burden of Proof,
and Presumptions. This tentative recommendation replaces Article IIT (Pre-
sumptions) of the Uniform Rules of Evidence.

This report also contains a research study relating to Article ITI of
the Uniform Rules prepared by one of the Commission's research consultants,
Professor James H. Chadbourn of the Harvard Iaw School and an additional
research study relating to the subject of this tentative recommendation
prepared by the Commission’s other research consultant, Professor Ronan E.
Degnan of the School of Iaw, University of (alifornia at Berkeley. Only
the tentative recommendation {as distinguished from the research studies)
expresses the views of the Commission.

This report is one in a series of reports being prepared by the
Commission on the Uniform Rules of Evidence, each report covering a
different article of the Uniform Rules.

In preparing this report, the Commission considered the views of a
Special Committee of the State Bar appointed to study the Uniform Rules
of Evidence. The proposed Missouri Evidence Code (1948) promulgated by
the Missouri Bar also wes of great assistence to the Commission.

This preliminary report is submitted at this time so that interested
persons will have an opportunity to study the tentative recommendation and
give the Commission the benefit of their comments and criticisms. These
comments and critieclsms will be considered by the Commission in formilating
its final recommendation. Communications should be addressed to the
California Iaw Revision Commission, Room 30, Crotbers Hall, Stanford
University, Stanford, California.

Respectfully submitted,

JOHN R. McDONOUGH, JR.
Chairman

May 1964




TENTATIVE RECCMMEEDATION OF THE CALTFORNIA
IAW REVISION COMMISSION
releting to
THE UNIFORM RULES OF EVIDENCE

Burden of Producing Evidence, Burden of Proof, and Presumptions

The Uniform Rules of Evidence (hereipafter sometimes designated as
the "URE") were promilgated by the National Conference of Commissioners
on Uniform State laws in 1953.1 In 1956 the Iegislature directed the Ia.w
Revision Commission to make a study to determine whether the Uniform Rules
of Evidence should be enacted in this Sta.*c.e.2
A tentatlive recommendation of the Commission on the burden of producing
evidence, the burden of proof, and presumptions is set forth herein. This
recomendation replaces Article IIT of the Uniform Rules of Evidence. (Article
IIT, consisting of Rules 13 through 16, relates to presumpsions. ) :
A presumption is a rule of law requiring that a particular fact be
assumed to exist when some other fact 1s established. Upon this proposition,
all courts and writers seem to agree. But little sgreement can be found as
to the nature of the showing required to overcome a presumptions. Some
courts and writers contend that a presumption disappears upon the introduction
cf sufficient evidence to sustain a Tinding of the nonexistence of the presumed
fact. Others contend that a presumption endures until the trier of fact is )

persuaded of the nonexlstence of the presumed fact.

l. A pamphlet containing the Uniform Rules of Evidence may be obtained from
the Natlonal Conierence of Commissloners on Uniform State Iaws, 1155 East
Sixtieth Street, Chicago 37, Illinoils. The price of the pamphlet 1s 30 cents.
The Law Revislon Commission does not have coples of this pamphlet available
for distribution.

2. Cal. Stats. 1956, Res. Ch. 42, p. 263.
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In California, a presumption is regarded as evidence to be weighed
with all of the other evidence. Hence, it almost always endures until
the final decision in the case. Some California decisions hold that
presumptions do not place the burden of proof on the adverse party to
show the nonexistence of the presumcd fact. But it seems clear that
many presumptions in California do place the burden of proof on the adverse
party, and in some instances he cannot meet that burden exeept by clear
and convincing proof. The statutes in Californie sometimes specify
that proof of a particular fact or group of facts is "prima facie evidence"
of another fact. It is difficult to détermine whether these statutes are
intended to create presumptions (legally required conclusions) or whether
they are intended to indicate that the conclusionary fact may, but need
not, be found if the underlying fact is proved. In some instances, such
statutes have been construed to reguire a finding of the conclusionary
fact unless the trier of fact is persuaded of its nonexistence.

The URE distinguishee presumptions according to the probative value
of the evidence giving rise to the presumption: if the underlying evidence
has protative value, the presumption affects the burden of proof; bﬁt it
the underlying evidence has no probative value in relation to the presumed
fact, the presumption dces not affect the burden of proof.

The Cormissicn approves the notion that some presumptions should
affect the burden of proof and that others should not, but 1t disagrees
with the basis of the classification proposed in the URE. Moreover, the
URE rules are inadequate 1o resolve many of the uhcertainties and incen-
sistenciee in the present California law relating to presumptiocns.
Accordingly, the Commission has undertaken to rewrite ' completely

the URE provisions on preswurptions.

O.
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Because presumptions scmetimes affect the burdeP oflproof and always
affect the burden of producing evidence, the Commission has considered in
connection with its study of presumptions certain existing statutes relating
to the burden of proof and the burden of producing evidence. These statutes,
enacted for the most part in 1872 and unchanged since that time, have teen
found to be inaccurate and based on obsolete theories of pleading and proof.
These statutes have been revised to eliminate obsolete material and to
restate accurately the existing Cslifornia law relating to the burden of
vroof and burden of producing evidence., The statutes proposed by the
Commiseioh do' not purport to deal comprehensively with these burdens; the
proposed statutes are intended merely to correct and recodify existing
statutes on the subject.

Because the URE was not designed to accomodate the extensive proposals
the Commission recommends in regard to presumptions, the burden of proof,
and the burden of producing evidence, the Commission has departed from the
format of the URE in setting fbrth its tentative recommendation in regard
to these matters.

In the material which follows, the URE rules arc set forth in
strikeout type so that they may be readily: ccmpared ywith he recommendations
of the Commission. Following whe URE rules the Comtissicn's proposals appear
in a fom in which they might e enacted as pert o a nev California Ividence
Coce,® Each section recommended by the Commiesion is followed by a
cammeﬁt setting forth the major considerations that influenced the Com-
mission in recommending the provision and any important substantive changes
in the corresponding Californils law.

For an analyeis of the URE rules and the California law relating to
the burden of producing evidence, the burden of proof, and rresumptions,

see the research studies beglnning on pages COQ and COO.

* The Law Revieion Commission intends to recommend that its proposals
relating to evidence be enacted as c new code, the .vidence Code,
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ARTICLE III. PRESUMPTIONS

(RULE-13.--Definitiohr--A-prosunption-is-an-assumpticn-cf-Laet
resutting-from-a-rule-of-law-vhieh-requires-sueh-fact-to-ba-asaumed-frem

_saather-faet-er-greug-sﬁ-ﬁaeta-feuné-e?-etharwise-establishaé-in-ths-aetian?]

| [RULE-lu.--Effeet-ez-pmsmpt;ens.--Subaeet-tg-Rua-ls,_ana-bxeépt-zoz

presumptiens-vhich-are-screlusive-er-irrefutable-under-the-rules-of-law
from-whieh-they-arisey-{a)-if-the-Faets-Erem-whieh-she-proswuipsion-4s
éeriveé—have-aay-prebative-va&ue-as-eviéeaaa-eﬁ-tha-axisteaee-ef—the—péesunod
Saety-the-presumpbien-centinues-so-exiss-and-the-burden-cf-establishing-the
nen-eﬁis%enee—e?-the-presumed-fae%-isnu@ea-the-party—against-whsnpﬁhe
presumpbien-eperatesy-{b)-if-the-facks-Erem-which-the-presumption-avises
have-ne-yrahative-va&ue-aa—eviéanee-ef-tha~§resumed-§aet,-the-presuﬁptiaa
éees-ne%—exis%-when—evidenee-is-iatyeéueeé-whieh-waalé-sugﬁaét—a-finﬂ&ag
ef-the-ner-existense-of-the-presumed -foety-and-the-fact-whiekh-veuld-othar-
wice-be-presumed-chall-be-determined-fron-the-evidense-exactly-as-1£-ne

presumpticn-wes-or-had- over-been-invoived. ]

[RULE-lE-q-Ineensistent—Presumﬁtiena---If—twe-g;esuﬁgﬁians-afiae-whiéh

arqgeaaf;;etinngith-eaeh-ather--tha-5udge-shall-a@fly-the-yresungiian-whiah
48-founded-on-the-veightiop-aonsiderations -of -peliey-and-logias~-If-there- ia

Be-Eveb-prependeranes-botk-presunptions-shatl-be-disregardody )

[R%EE—1&--%&*&—%—%%&&*%%5@-&%@1@;-&

prgsamp*ésmq-v,iehr%whar;u&e»efhJam;mmy;ke-auercemaucnly;lg;yroor;hayuud
&~ reasonable- oubly - or- by edear- and- convineing- evidence, - shall-nat. be
affected- by-Rudes- 14 or-15- and- the-buwrden- of- w00t Lo- overecme- it contlnues

o the- pardy- agadnst- whon- the- presummidon. operate -]
. '
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DIVISION 5. BURDEN OF PRCDUCING EVIDENCE, BURDEN OF PROOF, AND PRESUMPTIONS

CHAFTER 1. BURDEN OF FRODUCIEG EVIDENCE

500. The burden of producing evidence is on the party to whom it
is assigned by statutory or decisional law. In the absence of such essign-
ment, the party who has the burden of producing evidence shall be determined

by the court as the ends of justice may require.

COMMENT

Section 1981 of the Code of Civil Procedure provides that the party
holding the affirmative of the issue must produce the evidence to prove it,
and that the burden of proof lies on the party who wvould be defeated if no
evidence were given on either side,

The term "burden of proof” as used in Section 1981 probably embraces
both the concept of burden of persuasicn and the concept of burden of
producing evidence. However, the distinction between these concepts was
not as clear in 1872 as it became after Professors Thayer and Wigmore made
their analyses of the law of evidence. This statute separates the concepts
and provides the guides for determining the incidence of the burden of
producing evidence in Section 500 and the guides for determining the
incidence of the burden of proof in Section 510.

It has long been recogpnized that the party with the affirmative of the

issue does not npecessarily have the burden of producing evidence or the
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burden of proof. For example, the party who claims that a bailee was

negligent must prove only that the bailee recelved the goods in undemaged
condition and that the goods were lost or damaged vhile in the bailee's
possession. The bailee must prove that the loss or damage occurred

without negligence on his part. George v, Bekins Van & Storage Co., 33

Cal.2d 834, 205 P.2d 1037 (1949). ‘rhe party suing for malicious prosecution

must show the lack of probable cause. Griswold v, Griswold, 143 Cal. 617,

TT Pac. 672 (1904). Lack of consiceration for a written instrument is a
defense which must be proved by the defendant. CAL. CIV, CODE § 1615..
There appears to be no single criterion for determining the incidence
of the burden of producing evidence cr the burden of proof. The courts
consider a variety of factors in determining the allocation of these
burdens. Among these considerations are the peculiar knowledge of the
parties concerning the particular fact, the most Gesireble result in terms
of public policy and justice to the litigants in the absence of evidence,
the probability of the existence or nonexistence of the disputed faect, and
the relative ease of proving the existence of a fact as compared with proving
the nonexistence of a fact. See 9 WIGMCRE, EVIDENCE §§ 2L86-2488; Cleery,

Precuming gnd”Pleading: An Essay ca Juristie Immsturity, 12 STAN. L. REV.

5, &-1k (1959).

Accordingly, Section 500 has ebandoned the erronecus proposition that
the burden of producing evidence is on the party with the affirmative of
the issue and bas substituted & general reference to the statutory and
decisicnal law that has developed despite the provisions of Code of Civil
Procedure Section 1981. In the absence of any statutory or decisional
authority, the judge should weigh the various ccnsiderations that affect

6
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the burden of producing evidence and allocate the burden as the ends of

Justice may require in litigation of 'Ehe kind in which the question arises.

Section 500 deals with the allocation of the burden of producing
evidence. At the outset of the case, this burden will coincide with the
turden of proof. 9 WIGMORE, EVIDENCE 279. But, during the course of the
trial the burden may shift from one party to another irrespective of the
incidence of the burden of proof. For eicample, if the party with the
-:I.nitia.l burden of producing evidence establishes a fact giving rise to a
presumption, the burden of producing evidence will shift to the oﬁher
paicty, whether or not the presumption is one that affects the burden of
proof. In addition, a party msy introduce evidence of such overwhelming
probative force that no person could reasonably disbelieve it -in the

C _ absence of countervailing evidence, in which case the burden of producing
evidence would shift to the opposing party to produce some evidence.
These principles are in accord with well settled California law. BSee
discussion in WITKIN, CALIFORNIA EVIDENCE 71-75. See also, 9 WIGMCRE,

EVIDENCE § 2487.

CHAPTER 2. BURDEN OF PROCF

Article 1. General

510. The burden of proof is on the party to vhom it is assigned by
statutory or deciéional law. ITn the absence of such assignment, the party
C vho has the burden of proof shall be determined by the cowurt as the ends
of Jjustice msy require.

-7~
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CO. MENT

The criteria for determining the party who has the burden of
percuasion {the "burden of proof") are the same as the criteria for
determining the party who has the burden of producing evidence., See
Coment to Section 500. However, the determinstion takes place at a
different time. The burden of producing evidence ic determined by the
Judsze at the outset of a trial and from time to time during the course
of a trial. The burden of persuasion must be determined cnly at the close
of the evidence and when the question in dispute is to be submitted to the
trier of fact for determination. Thus, although the incidence of the burden
of producing evidence and the burden of persuasion are determined by similar
factors, they may at times be on different parties to the action. For
example, the prosecution in a criminal action has the burden of proof
beyond a reascnable doubt as to the issues relating to the defendantfs
guils. The defendant, however, may at times be required to come Porward
with evidence in order to avoid a determination that a fact essential to

his guilt has been established against him. See, e.z., People v. Hardy,

33 Cal.2d 52, 198 P.2d 865 (1948); People v. Scott, 2k Cal.2d 774, 151 P.2d

517 (194k); see CALJIC, Nos. LS1, 452, and TO4 (Rev. ed. 1958). Similarly,
the plaintiff in a negligence action has the burden of proof on the issue
of negligence, but if the plaintiff relies on res ipsa loguitur the
defendant will have the burden in the course of the trial of coming

forvard with evidence of his lack of negligence. 5ee, e.g., Burr v.

Shervin-Williams Co., 42 Cel.2d 682, 268 P.2da 1041 (1954).

8-
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Although it is sometimes said that the burden of proof never shiftis
{see cases collected in WITKIN, CALIFORNIA EVIDENCE at 71), this is true

only in the limited sense that the burden of proof is not determined

until the case is finally submitied for decision. Cf. MORGAN, SOME
PROBLEMS OF PROOF 79-81 (1956). During the trisl, assumptions as to

the eventual allocation of the burden of proof may be changed, and in
this sense the burden of proof does shift. For example, the party
asserting that an arrest was unlavful has the burden of proving that

fact at the outset of the case. Hovever, if he proves, or it is otherwise
established, that the arrest was made without a warrant, the party assert-

ing the lawfulness of the arrest then has the burden of proof on the issue

of probeble cause. See, e.3., Badillo v, Superior Court, L6 Cal.2d 269,

204 P.2d 23 {1956); Dragna v, White, 45 Cal.2d 469, 2897P.2d 428 (1955);

Pecple v. Gorg, 45 Cal.2d 776, 782, 291 P.2d b9 (1955).

511. The provisions of this chapter, except Section 522, thai assign
the burden of proof as to specific issues are subject to Penal Code Section
1096. Therefore, when the defendant in a criminal case has the burden of
proof under this chapter as to the existence or nonexistence of any fact,
except his sanlity, essential to his guilt or innocence, his burden of proof

is %o establish a reasonable doubt as to his guilt.

COLIERT
Under existing California law, certain matters have been called

[ ]
"presumptior " even though they do not fall within the definition contained




in Code of Civil Procedure Section 1359. Both existing Section 195G and

proposed Section 600, infra, define a presumption to be an assumption or

eomnclusion of faect that the law resquires to be drawn frowm the proof or
establishment of some other fact. Despite the statutory definition, sub-
divisions (1) and (b4) of Code of Civil Procedure Section 1963 provide pre-
sumptions that a person is innocent of crime or wrong and that a person
exercises ordinary care fcr his own zoncerns. It is spparent that these
s0-called presumptions of innocence and of due cars do nof arise from the
establishment or pruvef of a fact in the action. Similarly, some cases
refer to a presumption of sanlty, which does not arise from the proof or
establishment of & fact in the action. Because these "presumptions" do
not arise from the proof or establishment of scme fact in the action, they
are not in fact presumptions but are preliminary allocations of the burden
of proof in regard to tf.he particular issue. This preliminary allocation of
the burden of proof may be satisfled in particular cases by proof of a fact
giving rise to a presumption that does affect the bturden of proof. For
example, the initial burden of proving negligence may be satisfied in a
particular case by proof that undamaged goods were delivered to a bailee
and that such goods were lost or damaged while in the bailee's possession.
Upon such proof, the bailee would have the burden of proof as to his lack
of negligence. George v. Bekins Van & Storage Co., 33 Cal.2d 834, 205 p.2d
1037 (1949).

Because the assumptions referred to sbove do not meet the definition

of a presumption contained in Section 600, +they are not contimued in this
statute as presumptions. Instead, there follow in the next article several
Bections allocating the burden of proof on specific issues. BSection 511 is
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included, however, to make clear that nothing in these sections changes
the rule that the prosecution must prove every element of a defendant's
guilt beyond a reasonable doubt. The only issue going to the defendant's
guilt or innocence upon which the defendant has the burden of proof is the
issue of insanity. Under these statutes, as under existing law, the
defendant must prove his insanity by a preponderance of the evidence.

People v. Daugherty, L0 Cal.2d 876, 256 P.2d 911 (1953). ¢n all other

issues relating to the defendant's guilt, under these statutes as under
existing law, the defendant's burden is merely to establish a reascnable

doubt as to his guilt, People v. Hardy, 33 Cal.2d 52, 63-66, 198 P.2d

865 (1948); People v. Scott, 24 Cal.2d TT4, 783 (1CL!); People v. Agnew,

16 Cal.2d 655, 665, 107 P.2d 601 {1540).

Article 2. Burden of Proof on Specific Issues

220. The party claiming that a person is guiliy of crime or wrong

has the burden of proof on the issue.

CCHMMENT
The above section is based on subdivision (1) of Code of Civil Pro-
cedure Section 1963, Of course, In a criminal case the prosecution has

the burden of proof beyond a reascnable doubt. PEN. CODE § 1056,

221, The party claiming that a person did not exercise a requisite

degree of ¢ re has the burden of proof on the issue,

CCOLIMENT

The above section is based on sutdivision (4) of Code of Civil Pro-

cedure Section 1963. § 511
-11- § 520
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222, The party claiming that any prerson, including himself, is or

was insane has the burden of procf on the issue.

COIMENT
The above section codifies an allocation of the burden of procf that
is frequently referred to in the cases as a presumption. See, e.g.,

People v. Daugherty, 40 Cal.2d 876, 899, 256 P.2d 911 (1953).

523. Vhenever in any action or proceeding, civil or crimingsl, brought
by, or in the name of, the state or the pecple thereof, or by or in the name
of any political subdivision or sgency of the state, or by any public board
or officer on behalf of any thereof, to enforce any law vhich denies any
right, privilege or license to any person not a citizen of the United States,
or not eligible to become such citizen, or to & person not a ecitizen or
resident of this state, and whenever in any action or proceeding in which
the state or any political subdivision or ageney thereof, or any public
boaré or officer acting on behalf thereof, is or becomes a party, it is
allezed in the pleading therein-filed on behalf of the state, the people
thereof, political subdivision or agency, ar of such board or officer, that I
such right, pfivilege or license has been exercised by a person not a citizen
of the United States, or not eligille to become such citizen, or by a person

not e citizen or resident of this state, as the case may be, the burden shall

be upon the party for or on whose behalf such pleading was filed to establish
the fact that such right, privilege or license was exercised by the person
alleged to .ave exercised the same, and upcn such fact being s0 established

the burden shall be upon such perscn, or upon any berson, firm or corporation




(:: claiming under or through the exercise of such right, privilege or license,
to ezcgblish the fact that the person alleged to have exercised such right,
privilege or license was, at the time of so exercising the same, a citizen
of the United States, or eligible to become such eitizen, or was a citizen
or resident of this state, as the case may require, and was at said time

legally entitled to exercise such right, privilege or license.

COMMENT
This section is a reccdification of Ccde of Civil Procedure Section
1983. It was held unconstitutional as applied under‘the Alien Lend Law.

Morrison v. California, 291 U.S. 82 (1934). But it has been held consti~-

tutional as applied under the Deadly Weapons Act. Teople v. Cordero, 50 I

Cal. App.2d 146, 122 P.2d 648 (1942)(hearing denied).

~13-
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Article 1, d(General.

€00. & presumption is a rule of law whkich requires a fact to be
assused frem another fact or group of Tacts found or otheririse established

in whe acticn. A presumption is not evidence.

COMMENT

The feregoing definition of a presumption is substantially the same
as that contained in Code of Civil Procedure Section 1959: "A presumption
ie a deduction which the law expressly directs to be mgde from particular
fa.cts."' The above definiticn has been taken from URE Rule 13.

The gecond sentence may not be necessary in light of the definition
of "evidence" in Revised Rule 1(1). Revised Rule 1(1) defines evidence as
the testimony, material objects, and other matters cognizable by the senses
that are presented to a tribunal as = basis of proof. Presumptions and
inferences, then, are not "evidence" but are conclusione that either are
required to be drawvn or are permitted to be drawn from evidence. An
inference under this statute is merely =z fact conclusion that rationally
can be drawn from the proof of some other fact. A presumption under this
statute is & conclusion the law requires to be drawn (in the absence of a
sufficient contrary showing) when some other fact is proved or otherwise
established in the actlon.

Nonetheless, the second sentence has been added here to repudiate

specificaly the rule of Smellie v. Southern Pacific Co., 212 Cal. 540 (1931).

That case held that a presumption is evidence that must be weighed against

—ikae
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conflicting evidence: and in Scott v. Burke, 39 Cal.2d 388, 247 P.24

313 (1952), the Supreme Court held that conflieting presumptions must

be weighed against each other. These decisions require the jury to

perform an intellectually impossible task. It is required toc weigh the

[P

g testimony of witnesses and other evidence as to the circumstances of g
particular event against the fact that the law requires an opposing con-
clusion in 'bhé absence of contrary evideuce and determine which "evidence"
is of greater probative force. Or else, it 1s required to weigh the fact
that the law requires two opposing conclusions and determine which reguired
conclusion is of greater probative force.

Morecver, the doctrine that a presﬁmption is evidence imposes upon
the party with the burden of proof an even higher burden of proof than is

CE warranted. For example, 1f a presumptlion relied on by the defendant in a

criminal case is not dispelied by the prosecution’s proof beyond a reason~

able doubt, the effect is that the prosecution must produce some addltional,
but unascertainable, quantum of additional proof in order to overcome the
presumption. Similarly, in a clvil case, if & party with the burden of
proof has a presumption invoked against him and the presumption remains in

‘the case &s evidence even though the Jury believes that he has produced =

preponderance of the evidence, the effeet is that he must produce some

additional quantum of proof in order to dispel the effect of the presumption.

No guidance is given to the Jury or to the parties as to the amount of thie

additional proof by the doctrine that a presumption 1s evidence. The most

that a party in a civil case should be expected to do is prove hils case by

a preponderance of the evidence (unless some specific presumption or rule

of law requires proof of a particular issue by clear and convincing evidencel.

~15-
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And the most that the prosecution should be expected to do in a criminal
case is establish the defendant®s mullt beyond a reasonable doubt. To
require some additional guantum of proof, unspecified and uncertain in
amount, to dispel a presumption which persists as evidence in the case
unfairly welights the scales of justice against the party vith the burden
of proof,

To avold the confusion engendered by the doctrine that a presumption
is evidence, these statutes describe "evidence" as the matters presented
in judicigl proceedings and use presumptions solely as devices to aid in

determining the facts from the evidence presented.

601. {a) A presumption is either conclusive or rebubtable.

(¢) Every rebuttable presumption in the law of this State 1s either:

(1) A presumption effecting the burden of producing evidence; or

(2) A presumption affecting the burden of proof.

CCIMMENT

Under existing law, some preswmpticns are conclusive. The cowrt or
jury is required to find the existence of the presumed fact regardless of
the strength of the opposing evidence. The conclusive presumptions are
specified in Section 1962 of the Code of Civil Procedure.

Under existing law, too, all presumptions that are not conclusive
are rebuttsble presumptions. CODE CIV, PRCC. § 1961. But the existing
statutes make no attempt to classify the rebuttable presumptions.

Tor ¢ veral decades, courts and legal scholars have wrangled over the

purpose end function of presumptions. The view espoused by Professors Thayer

(THAYER, A PRELIMINARY TREATISE ON IVIDENCE 313-352 (1898)) and Wigmore (9

=16~




(:: WIC:ORE, EVIDENCE §§ 2485-2L491 (34 ed. 1940)), and accepted by most courts
{see Study, - 3), iz that a presumption is a prelimirary assumption of a
fact that disappears from the case upon the introduction of evidence
sufficient to sustain a finding of the nonexistence of the presumed fact.

In Professor Thayer's view, a presumption merely reflects the judicial

determination that the same conclusionary fact exists so frequently when

the preliminary fact is established that proof of the conclusionary fact

mey be dispensed with unless there is actually some conirary evidence:
Meny facts and groups of facts often recur, and when a body of men
with a continucus tradition has carried on for some length of time
this process of reasoning upon facts that often repeat themselves,
they cut short the process and lay down a rule. To such facts they

affix;, by a general declaration, ‘the character and operation which
conmon experience has assigned to them. [A PROLIMINARY TREATISE ON

THE IAW OF EVIDENCE 326.]
Professors Morgan and McCormick and others argue that a presumption
(:: should shift the burden of proof to the adverse party. ({See Study, infra,

Pp. 5-8.) They believe that presumptions are created for reasons of policy
and argue that if the policy underlying a presumption i= of sufficlent weight
to require a finding of the presumed fact when there is no contrary evidence,
it should be of sufficient weight to require a finding when the mind of the
trier of fact :_i.s in equilibrium, and, a fortiori, it should be of sufficient
welght to reguire s finding if the trier of fact does not believe the con-
trary evidence.

The American Iaw Institute Model Code of Evidence adopted the Thajrer
view of prespmptions. The URE adopted the Morgan view insofar as presumptions
based on a logical inference are concerned, and adopted the Thayer view as

to presump..ons not hased on a logical inference.




The Commission has concluded that the Thayer wview is correct as to
some presumptions, but that the Morgen view is right as to others. The
fact is that presumptions are created for a varlety of resscna and no
single theory or rationale of presumptions can deal adequately with all
of them. This conclusion is not unigue. In 1948, a committee of the
Missouri Bar which drafted a proposed Missouri Evidence Code came to the
same conclusion. In that proposed code, presumptions were divided into two
categories: (1) presumptions affecting the burden of proof (essentially
Morgan presumptions), and (2} presumptions affecting the burden of producing
evidence {essentially Tﬁayer presumptions). The same classification is
recomended here.

The classificatlion proposed in the URE is unscund. The public policy
expressed In many presumptions not based on an underlying raticnal inference
would be thwarted if the presumption disappeared from the case upon the
introduction of contrary evidence, whether belleved or not. For example,
Labor Code Section 3708 provides that an employee's injury is presumed to
be the direct result of the employer's negligence 1f the employer falis to
secure the payment of workmen's compensation. Clearly, there is no rational
connection between the fact tc be proved-~fallure to secure payment of
compensation«-and the presumed fact of negligence., If the presumption dis-
appeared upon the introduction of any contrary evidence sufficlent to sustain
a finding, even though not believed, and if the emloyer Antrcduced suck
evicence, the courv would be compelled to direct a verdlet azainst the
exployee unless he actuslly prodéuced evidence tha:t tle employer was
negligent, The directed verdiet vwould be required wecause of the lack of
any evidence from which it could be rationally infcived thait the employer
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was negligent. Yet, it seems likely That the Labor Code presumption was
adopted to force the employer to do more than merely intrcduce some evidence~
perhaps & bare denial--which 1s believed by no one, If the presumption

did no more, the employee would be forced in virtually every case to prove

.the employer's negligence. The presumption has practical significance only
if it survives the introduction of contrary evidence and forces the employer
to persuade the jury that he was not negligent.

Thus, o presumpticn affecting the burden of proof is. most needed when
the logical inference supporting the presumptioﬁ is <reak or nomexistent i
but the public policy underlying the presumption is strong. Becsuse the URE
fails to provide for presumptions affecting the burden of proof at precisely
the point vhere they are most needed, the Commission has disapproved URE
Rules 1k-16 and has substituted for them proposed statutes classifying
presumptions according to the nature of the policy considerations upon i

which the presumptions appear to be based.

602, A statute providing that a fact or group of facts is prima facle

evidence of ancther fact creates a rebuttable presumption.

COMMENT
Section 602 indicates the construction to be given to the large number

of statutes scattered through the ccdes that state that one fact or growup

of facts is prima facle evidence of another fact. See, e.g., AGR. CCDE § 18,
COMl, CODE § 1202, REV. & TAX, CODE § 6714. In some instences, these
statutes I ve been enacted for reasons of public policy that require them

to be treated as presunmptions affecting the burden of procf. See People v.
Mphoney, 13 Cal.2d 729, 733-734% (1929); People v. Schwartz, 31 Cal.2d 59,
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63 (1947}, It seems likely, however, that in many instances such statutes
are not intended to affect the burden of proof but only the burden of
producing evidence. Section 602 provides that these statutes are to be
regarded as rebuttable presumptions. Hence, unless scme specific language
applicable to the particular statute in question indicates whether it
affects the burden of proof or only the burden of producing evidence, the
courts will be redquired to classify these statutes as presumptions affecting
the burden of proof or the burden of producing evidence in accordance

with the criteria set forth in proposed Sections 603 and 605,

603. A presumption affecting the burden of prodﬁcing evidence is a
presumptlon established to 1mp1»_ement no ﬁu’blic policy except to facllitate
the determipnation of the particular action in which the presumption is
applied by dispensing with the necessity for proof of the presumed fact

in the absence of contrary evidence.

COl'MENRT

Sections 603 and 605 set forth the criteria for determining whether
8 particular presumption is & presumption affecting the burden of producing
evidence or a presumption affecting the burden of proof, Many presumptions
are classified in Articles 3 and 4 of this chapter (Sections 630-676). 1In
the absence of specific statutory classificetion, the courts may determine
whether a presumption 1s & presumption affecting the hurden of producing
evidence or & presumption affeciing the burden of proof by applying the
standards contained in Sections 603 and 605,

Section 603 describes those presumpticns that are not based on any

public policy extrinsic to the action in which they are Invoked. These
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presumptions are designed to dispense with unnecessary proof of facts that
are likely to be true if not disputed. Typleally, such presumptions are
based on an underlying logical inference. In some cases the presumed fact
is so likely to be true and so little iikely to be disputed that the law
requires it to be assumed in the absence of contrary evidence. In other
cases, evldence of the nonexistence of the presumed fact, if there is any,
is so much more readily available to the party against wvhom the presumption
operates that he will not be permitied to argue that the presumed fact

does not exist unless he is willing to produce such eviflence. In still other
cases, there may be no direct evidence of the existence or nonexistence

of the presumed fact; but, because the case must be decided, a presumption
requires a determination that the presumed fact exists because common
experience indicates that it usually exists in such cases. Typical of

such presumptions are the presumption that a mailed letter wae received
(3ection 641) and presumptions of the authenticity of documents (Secticns
6L3-645),

The presumptions described in Section 603 are not expressions of policy,

they are expressions of experience. They are intended solely to eliminate
the need for the trier of fact to reason from the proven or established

fact to the presumed fact, and to rorestall argument over the existence of
the presumed fact, when there is no evidence tending to prove the nonexistence

of the presumed fact.
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60k,. A presumption affecting the burden of producing evidence
requires the trier of fact to find the existence of the presumed fact
unless and until evidence is introduced which would support a finding of
its nonexistence, in vhich case the trier of fact shall determine the existence
or nonexistence of the presumed fact from the evidence and without regard to

the presumption.

COMMENT

Section 604 describes the manner in which a presumption affecting
the burden of producing evidence coperates. Such a presumption is merely a
preliminary assumption in the absence of contrary evidence. If contrary
evidence ip introduced, the trier of fact must weigh the inferences arising
from the facts established by proof against the contrary evidence and resolve
the conflict. For example, if a party proves that & letter was mailed, the
trier of fact is required to find that the letter was received in the absence
of any contrary evidence. If the adverse party denies receipt, the presumption
is gone Tfrom the case. The trier of fact must then weigh the denial against
the inference of receipt from proof of mailing and decide whether or not the

letter was received.

If a presumption affecting the burden of producing evidence is relied
on, the Jjudge must determine vhether there is evidence sufficlent to
sustain a finding of the nonexistence of the presumed fact, If there is
such evidence, the preswption disappears and.the Juiige need say nothing

about'it in his instructions. If there 1s not evicCence sufficient to
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(:: sustain a f£inding of the nonexistence of the presumed fact, the judge must
instruet the jury concerning the presumption. If the basic fact from which
the presumption arises is established {by the pleadings, stipulation,
judicial notice, etc.) soc that the existence of the basic Ffact is not &

question of fact for the jury, the jury should be instructed that the

prezumed fact is also established, If the basic fact is a guestion of
fact for the jury, the judge must charge that if the jury f£ind the basic
fact, they must also find the presumed fact. MORGAN, BASIC PROBLEMS OF
EVIDENCE 36-38 (1957).

Of course, in & criminal case, the jury has the pover to find s
defendant guilty of a lesser crime than shown by the evidence or to acquit
& defendant despite the facts established by the undisputed evidence.

Cf. People v. Powell, 3l Cal.2d 196, 208 P.2d 974 (1949); Pike, Second

C Degree Murder in California, 9 SO. CAL. L. REV. 112, 128~132 (1936).

Nonetheless, the jury should be instructed on the rules of law applicatle, 4
including those rules of law called presumptions. The fact that the Jury

has the power to disregard the applicable rules of law should not affect

the nature of the instructions given. See People v. Lem You, 97 Cal.. 22k,

32 Pac. 11 (1893); People v. Macken, 32 Cal. App.2G 31, 89 P.2d 173 (1939).

605, A presumption affecting the burden of proof is a presumption,
other than a presumption described in Section 603, established to implement
some public policy such as the policy in favor of the legitimacy of children,
the validity of marriage, the stability of titles to property, or the security

of those who entrust themselves or their property to the administration of

(::, others.
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Section 605 describes & presumption affecting the burden of proof.

Such presumptions are established in order to carry out or mske effective
some public poliey.

Frequently, they are designed to facilitate deiermination of the action
in vhich they are applied; and, hence, they may appear to meet the eriteria
for presumptions affecting the burden of producing evidence, But there is

always some further reason of policy for the establishment of the presump-

tion; and it 1s the existence of this further basis in policy that
distinguishes a presumption affecting the burden of proof from a presumption
affecting the burden of producing evidence, For example, the presumption

of death from seven years' absence (Section 667) exists in part to facilitate
the disposition of sctions by supplying a rule of thumb to govern certain
cases in which there is likely to be no direct evidence of the presumed

faci. But the policy in favor of distrlbuting estates, of settling titles,
and. of permitting life to proceed normally at some time prior to the expiration
of the absentee's normal life expectancy (perhaps 30 or 4O years) that under-
lies the presumption indicates that it should be a presumption affecting the
burden of proof.

Frequently, too, & presumption affecting the burden of proof will have
an underlying basis in probability and loglcal inference., For example, the
presumption of the validity of a ceremonisal marriage may be based in part on
probability--most marriages are valld. But an underlying logical inference
is not essential. In fact, the lack of an underlying inference is a strong

indicatioa that the presumption affects the burden of proof. Only the needs
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of public policy can justify the direction of a particular conclusion that

is not warranted by the spplication of probability and common experience to
the Imovm facts. Thus, the total lack of any inference underlying the presumpr
tion of the negligence of an employer that arises from his failure to secure
the payment of workmen's campensation (LABOR CODE § 3708) is a clear indica-
tion that the presumption is based on policy and affects the burden of proof.
Similarly, the fact that the presumption of desth from seven years'absence

moy conflict directly with the inference that life continues for its normel
expectancy is an indication that the presumption is based on policy and

affects the burden of proof.

606. A presumption affecting the burden of proof imposes upon the
pariy ageilnst whom 1t operates the burden of proof as to the nonexistence
(:: of the presumed fact, When a presumption affecting the burden of proof
operates in a criminal action to establish anmy fact czxcept the defendant's
sanity that is essential to his guilt, the defendanti’s burden of preof is to

establish & reasonable doubt as o the existence of the presumed fact.

COLMENT

Section 606 describes the manner in which a presumption affecting the
burden of proof will operate, The party sgainst whom it 1s invoked will
have in the ordinery case the burden of proving the nonexistence of the
presumed fact by e preponderance of the evidence. Certain presumptions
affecting the burden of proof may be overcome only by clear and con?incing
evidence. When such & presuvmption is relied on, the party against wham +he
presumptica operates will have a heavier burden of proof and will be reguired

(::! to persuade the trier of fact of the nonexistence of the presumed fact by
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proof "sufficiently strong to command the unhesitating assent of every
reasonable mind.” In re Jost, 117 Cal. App.2d 379, 383, 256, P.2d 71 (1953).
If the party against whom the presumption operates already has the ssme
buréen of proof as to the nonexistence of the presumed fact that is assigned
by the presumption, the presumption can have no effect on the case and no
instruction in regexrd to the presumption should be ziven. See opinion of

Traynor, J, in Speck v. Sarver, 20 Cal.2d 585, 590, 128 P.2d 16 (1942)

(dissenting opinion); Morgen, Instructing the Jury on Presumptions and

Burden of Proof, 47 BARV. L. REV. 59, 69 (1933). I there is not evidence

sufficient to sustain a finding of the nonexistence of the presumed fact,
the Jjudge's instructions will be the seme as if the presumption were
merely a presumption affecting the burden of producin: evidence. See the
Comment to Section 604. If there is evidence of the nonexistence of the
presumed fact, the judge should instruct the jury on the mammer in which
the presumption affects the fact-finding process. If the basic fact from
which the presumption arises is so established that the existence of the
basic fact is not a question of fact for the jury (as, for example, by the
pleadings, Jjudicial ﬁotice, or stipulation of the parties), the judge must
instruect the jury that the presumed fact is to be assumed to be true uwntil
the jury is persuaded to the contrary by the requisite degree of proof
(proof by a preponderance of the evidence, clear and convincing proof, etc.).
See keCCRMICK, EVIDENCE 672 (1954). If the basic fact is a question of fact
for the jury, the Jjudge mﬁst instruet the jury that if the jury find the
basic fact, they must also find the presumed fact unless persuaded by the
evidence of. the nonexistence of the presumed fact by the requisite degree
of proof. MORGAN, BASIC PROBLEMS OF EVIDENCE 38 (1957).
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In a criminal case, a presumption affecting the burden of proof may
be relied upon by the prosecution to establish a Tact essential to the
defendant's guilt. But, in such a case, the defendant will not be
required o overcome the presumption by a preponderance of the evidence
or by cleer and convincing evidence; the defendent will be required to
create only a reasonable doubt as to the existence of the presumed fact.

This is the effect of a presumption in a criminsl case under existing

lav, People v, Hardy, 33 Cal.2d 52, 198 P.2d 865 (1948); People v. Scott,

2k Cal.2d 774 (194%); Pecple v. Agnew, 16 Cal.2d 655, 107 P.2d 601 (1940).

Instructions in criminal cases on Presumptions affecting the burden
of proof will be similar to the instructicns given on presumptions and on
issues vhere the defendant has the burden of proof under existing law. The
Judge should instruct that the jury must find the presumed fact unless the
evidence has produced a reasonsble doubt in their 1ind as to its existence,

Cf. People vy Hardy, 33 Cal.2d 52, 63-6k, 198'P.2d 865 (1948); People v

Agnev; 16 Cal.2d 655, 662-667, 107 P.2d 601.(19k0); People v. Martina; 140

Cal. App.2d 1T, 25, 20% P.2d 1015 (1956). See the.instrustion én inter-

mitient sanity in:Pecple v, Nash, 52 Cal.2d 36, bk, 338 Pipg b16-(1959)

("That presumption [that the crime vas committed during lucid intexwal when

proof shows intermittent insanity] may be rebutted but is: contralling uatil

‘overcome by 'a- preponderance of evidence showing thet the defendsént ims

insane at the time when the offense charged wes committed,"}; see also . -
CALIIC Wos. #51,1452;: 704 (Rev.. ed. 1958}, ° Except vhere the idsve i the -
insanity of the defendent,: the Jjudge must be careful to specify bhat & -

presumption: 18 rebutted by any evidence creating a reasonable doudt asg t6:

the presumed fact.. Ii the absence of this qualification, the jury @may be -
I RS , BRI 58 %' %




led to believe that the defendant has the burden of proof by a preponderance

of the evidence and the instruction will be erronecus. Pecple v. Agnew, 16

Cal.2d 655, 107 P.2d 601 (1940). Cf. People v. Hardy, 33 Cal.2d 52, 198
P.2a 865 (1948).

Of course, in a criminal case the jury has the pover to disregard the
instructions in regard to presumptions. But the existence of this power
should not affect the duty of the court to instruct them on the rules of
larz, ineluding presumptions, applicable to the case. See the Comment to

Section 604,

607. A metter listed in former Section 1963 of the Code of Civil
Procedure is not & presumption unless declared to be a presumption by
statute. Nothing in this section shaell be construed to prevent the drawing
of any inference that mey be appropriste in any case to which a provision

of former Section 1963 would have applied.

COIMERT
In former Section 1963 of the Code of Civil Procedure are listed LO

rebutiable presumptions. Many of these presumptions do not meet the criteria
of presumptions set forth in this article. Meny do not meet even the defini-
tion of a presumption in former Sectlon 1959 of the Code of Civil Procedure.
Some do not arise from the establishment of a preliminary fact--for example,
the presumptions of due care and innocence, Others have no underlying public
policy and arise under such varying circumstances that no fixed conclusion
should be required in every case--ITor example, the presumpiion of marriage

fram comr n reputation. In scme cases, the 1872 draftsmen used the langusge
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(:: of presumptions to state merely the admissibility of evidence--for example,

the presumption that the regular course of business has been followed

merely indicates that evidence of a business Practice or custom is admissible
as evidence that the practice or custom was followed on a particular occasion.
Sucl provisions should not be continued in the statutes as presumptions.

Section 1963 will be repealed. The provisions of former Section 1963
that meet the criteria of presumptions in this article sre recodified in
Articles 3 and 4 of this chapter. The substance of other provisicns of
former Section 1963 has been continued in a variety of ways. The substantive
meaning of scme of these provisions has been incorporated into appropriate
sections of the codes. See, e.g., CODE CIV, PROC. § 2061. And others appear
as maxims of jurisprudence in Part IV of the Civil Code.

Section 607 is included in this chapter on p&esumptions to make ¢lear

(::‘ that the provisions of former Section 1963 thet are not continuved in the

statutes as presumptlions are not continued as common law presumptions either,

In particular cases, of course, the jury may be permitted to infer the

exlstence of & fact that would have been presumed wunder former Section
1963, The repeal of these rresumptions will not affect the process of

draving inferences, Section 607 mekes this clear. The repeal merely means

that the presumed fact is not required to be found in all cases in which

the wderlying fact 1ls established,

Article 2, Conclusive Presunptions

620. The presumptions in this article and all other Presumptions declared

(:: to be conclusive by statute or rule of law are conclusive presumptions.
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CCOMMENT
Section 1962 of the Code of Civil Procedure provides that the matters
listed in that section are conclusive or indisputable presumptions.
Subdivision 1 of Sectlon 1962 has been characterized by the Supreme

Court as virtually meaningless., FPeople v. Gorshen, 51 Cal.2d 716, 731,

336 P.24 492 (1959). Subdivision 5 of Section 1962 states a truism: that
Judgments are conclusive when declared by law to be conclusive. Subdivision
6 also contains a pleading rule relating to judgments that has no place in
an srticle on presumptions. Subdivision T is merely a cross-reference
section to all other conclusive presumptions declared by law,

fecordingly, this article contains only the matters stated in subdivi-
sions 2, 3, 4, and 5 of Section 1962, Other statutes not listed in this
article also provide conclusive presumptions. See, €+g., CIVIL CCDE § 3440.
There may also be a few nonstatutory conclusive presumptions.. See WITKIN, .
CALIFORNIA EVIDENCE § 63 (1958).

Conclusive presumptions ere not evidentiary rules so much as they are
rules of substantive law.. Hence, the Commission has not recommended any

substantive revision of the conclusive presumptions contained in this article,

621. Notwithstanding any other provision of law, the issue of a wife
cohabiting with her husband, who is not impotent, is indisputably presumed

to be legitimste.

COLLENT
Section 621 is a restatement of subdivision 5 of Code of Civil Procedure

Section "962.
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022, The facis recited in a written instrument are conclusively
presumed to be true as between the parties thereto; but this rule does

not apply to the recital of a consideration.

CCLMENT
Section 622 is a restatement of subdivision 2 of Code of Civil

Procedure Section 1962.

623, ‘henever s party has, by his own declaraiion, act, or omission,
intentionally and deliberately led another to believe a particular thing
true, and to act upon such belief, he cannot, in any litigation arising

out of such declaration, act, or omission, be permitted to falsify it.

CCOIMENT
Section 623 is a restatement of subdivision 3 of Code of Civil

Procedure Section 1962.
62h, A tenant is not permitted to deny the title of his landlord st
the time of the commencement of the relation.

COMMENT
Section 624 is a restatement of subdivision 4 of Code of Civil

Procedure Section 1562.

Ariicle 3. Presumptions Affecting the Burden of FPrcducing Evidence

6£30. The presumptions in this article and all other presumptions deseribed

by Section 603 are presumptions affecting the burden of producing evidence.
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CCHMENT

Article 3 sets forth a list of presumptions, recognized In existing
larr, that are classified here as presumptions affecting tae burden of
producing evidence., The list is nou exhaustiwve. Ouiner presumptions
affecting the burden of producing evidence may be found in other codes.
Others will be found in the common law. BSpecific statutes will classify
sorme of these, but scme must await classification by the courts. The list
here, however, will eliminate any uncertainty as to the proper classifica-

tion for the presumptions in this article.

631. Money delivered by one ¢ ancther is presumed to have been due

to the latter.

CClIMENT
The presumption in Section 631 is a restatement of the presumption

in subdivision T of Code of Civil Procedure Section 1963.

632. A thing delivered by one to another is presumed to have belonged

to the latter.

CCLMENRT
The presumption in Section 632 is & restatement of the presumption in

subdivision 8 of Code of (Civil Procedure Section 156°.

633. An obligation delivered up to the debtor is presumed to have

been paid.
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COMMENT
The presumption in Section 633 is a restatement of the presumption

in subdivision 9 of Code of Civil Procedure Section 1963.

634, A person in possession of an order on hinself for the payment
of money, or delivery of a thing, is presumed to have paid the money or

delivered the thing accordingly.

COLMENT
The presumption in Section 63l is s restatement of the presumption

found in subdivision 13 of Code of Civil Procedure Section 1963,

635. An obligation possessed by the creditor is presumed not to have

been paid.

COMMENT
The presumption in Section 635 is a commen law presumption recognized

in the California cases. Light v. Stevens, 159 Cal. 288, 113 Pac. 659 (1911).

636. The payment of earlier rent or installments is presumed from a

receipt for later rent or instelliments.

COMMENT
The presumption in Section 636 is a restatement of a presumption in

subdivision 10 of Code of Civil Procedure Section 1963.

637. The things which a person possesses are presumed to be owned by
hin,
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Ol ruiL
The presumption in Secticn 627 is a vestatement of a presumption found

in subdivision 11 of Code of Civil Procedure Section 1963,

638. A person who exercises acts of ownership over property is pre-

sued to be the owner of it.

COLEENT
The presumption in Section 630 is a restatement of a presumption found
in subdivision 12 of Code of Civil Procedure Section 1963. Subdivision 12
of Code of Civil Procedure Section 1963 provides that a presumption of
ovnership arises from common reputation of ownership. This is inaccurate,
hovever, for common reputation is not admissible to prove private title to

property. Berniaud v. Beecher, 76 Cal. 394, 18 Pac. 598 {1888); Simons v.

Inyo Cerroc Gordo Co., 48 Cal. App. 524, 192 Pac. 14k (1920).

639. A judgment, when not conclusive, is presumed to correctly determine
or set Forth the rights of the parties; but there is no presumption that the .

facts essential to the judgment have been correctly determined.

COi MENT
The presumption in Secticn 63 is a restatement of the presumption

found in subdivision 17 of Code of Civil Procedure Section 1963. The pre-
sumption involved here is that the Judgment correctly determines that one
party owes encther money, or that the parties are divoreed, or thelr marriage
has been annulled, or any similar rights of the paxrties., The presumption doeé
not appiy to the facts underlying the judgment. For example, a judgment of
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annuinent is presumed tb deteymine correctly that the marriasge is void.

Clarii v. City of Lus Angeles, 1G7 Cal. App.2d 792, ¢ Cal. Rpsr. 913 {(1960;.

Bui the judgment may not be used to establish presumptively that one of the
parties was gullty of fraud as against some third party who is not bound by
the judgment.

In a few cases, a judgment may be used as evidence of the facts neces-
sarily determined by the judgment. See Revised Rule 63(20), {21), and (21.5),
But even in those cases, the judgments do not presumptively establish the ;

facts determined; they are merely evidence.

640. A writing is presumed to have been truly dated.

COMMERT
The presumption in this section iaighg_ggme a3 ‘the presumpition in

subdivision 23 of Code of Civil Procedure Bgetion 1.063.

641, A letiter correctly addressed and properly mailed is preswumed *o

have been received in the ordinery course of mail.

COMMENT
The preésumption in Section 6l i1s the same as the presumption in sub-

division 24 of Code of Civil Procedure Section 1963.

642, A trustee or other person, whose duty it was to convey real
property to & particular person, is presumed to have actually conveyed to
him when such presumption is necessary to perfect title of such perecn or

his successor in interest. - ““"‘”Hq;f.;" : -

.
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COLMENT
The presuwmption in Section 642 is the same as the presumption in

subCivision 37 of Code of Civil Procedure Section 1963,

6h3. A deed or will or other writing purporting to create, terminate,
or affect an interest in real or personal property is presumed to be authentic
when it:

(1) 1Is at least 30 years old;

{2} 1Is in such condition as to create no suspicion concerning its
authenticity;

(3) Was kept, or when found wes found, in a place where such writing,
1f authentie, would be likely to be kept or found; and

{4) Has been generally acted upon as authentic by persons having an

interest in the matter.

COMMENT
Section 643 is a restatement of the presumption found in subdivision 34
of Code of Civil Procedure Section 1963. Although the Section 1963 statement
of the Anclent Documents Rule regquires the document to have been acted upon

as if genuine before the presumption applies, some recent cases have not

insisted upon this requirement. Kirkpatrick v. Tapo 0il Co., 14l Cal. App.24

Lok, 303 P.2d 274 (1946); Estate of Nidever, 1681 Cal. App.2d 367, 5 Cal. Rpty.

343 (1960). The requirement that the document be acted upon as genuine is,
in substance, a reguirement of the possession of property by those persons
who would be entitled to such possession under the document 1f it were

genuine. See 7 WIGMORE, EVIDENCE §3 21h41, 2146; Tentative Recconmendation




and a Study Relating teo the Uailoma lwules of Evideice (irsticle TE. Autlhen-

tication and Content of Writings), 6 CAL., TAW REVISION COMM'N, REP., REC. &

STUDIES 101, 135-137. Giving the Ancient Documents Rule a presumptlve effect,

i.e., requiring a finding of the authenticity of an ancient document, seems

Jjustified when it is a dispositive instrument and the persons interested in
the matter have acted upon the instrument for a period of at least 30 years
as if it were genuine. Evidence vwhich does not arise to this strength mey
he sufficient in particular cases to warrant an inference of genuineness and
thus justify the admission of the document into evidence, but the presumption
should be confined to those cases vhere the evidence of genuineness is not
likely to be disputed. See 7 WIGLORE, EVIDENCE 605. Accordingly, Section
643 limits the presumptive application of the Ancient Documents Rule to

dispositive instruments.

BLhli, A book, purporting to be printed or published by public authority,

is presumed to have been so printed or published.

COMMENT
The presumption in Section 64k is a restatement of the presumption in

subdivision 35 of Code of Civil Procedure Section 1963.

645, A book, purporting to contain reports of cases adjudged in the
tribunals of the state or country vhere the bock 1s published, is presumed

to contain correct reports of such cases.

CCOMMENT
Seesion 645 is 8 restatement of the presumption found in subdivision

36 of Code of Civil Procedure Section 1963.
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646, Res ipsa loquitur is a presumpticn affecting the burden of

producing evidence.

COLEENT
The California courts have characterized the doctrine of res ipsa

loquitur as an inference, not a rresumption. Hardin v. San Jose City Lines,

41 Cal.2d 432, 436, 260 P.2d 63 (1953){"while some of the earlier decisions
in the State used the word 'presumptiont in discussing the effect of res
ipsa loguitur, it is now settled that the doctrine raises an inference of
negligence and not a presumption”). Despite this characterization of the
docirine, the courts have also held that if the requisite facts are found
that give rise to the doctrine, the trier of fact is required to find the
defendant guilty of negligence unless the defendant comes forwerd with suf-
Ticient evidence to sustain s finding that he was not éuilty of negligence.

Bury v. Sherwin-Williams Co., 42 Cal.2d 682, 268 P.2d 1041 (1954). Accord-

ingly, the doctrine in fact gives rise to a presumpiion affecting the burden
of producing evidence as that kind of presumption has been defined in these
statuteé.

As the doctrine of res ipsa loguitur precisely fits the deseription
of a presumption affectingrthe burden of producing evidence as defined in
Sections 603 and 604, the doctrine has been placed in Section 646 among

the specific presumptions of this class.
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Article k., Presumptions Affecting the Burden of Proof

660. The presumptions in this article and all other presumptions

described by Section 605 are presumptions affecting the burden of proof.

COMMENT
In meny cases it will be difficult to determine vhether a particular
presumption is a presumption affecting the burden of proof or a presumption
Tecting the burden of producing evidence. To avoid uncertsinty, it is
desirsble to classify as many presumptions as possible, Article L, therefore,
lists several presumptions found in existing law that are to be regarded as

precumptions affecting the burden of proof. The list is not exclusive.

66l. A child of a woman who 1s or has been married, born during the
merriage or within 300 days after the dissolution thereof, is presumed to
be a legitimate child of that merriage. This preswmption may be disputed
only by the husband or wife, or the descendant of one or both of thexy, or by
the people of the State of California in a criminal action brought under
Section 270 of the Penal Code, In & civil action, the presumption mey be

rebutted only by clear and convincing proof,

COMMENT
Section 661 contains the substance of Sections 19% and 195 of the Civil
Code and subdivision 31 of Code of Civil Procedure Lection 1963 as these
sections have been interpreted by the courts.
Civil Code Section 194 provides a presumption of legitimacy for children

born within ten months after the dissolution of a marriage. The courts have
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saif that the ten~-month period referred to is actually 300 days. Estate of
McHamara, 181 Cal. 82, 183 Pac. 552 {1919). Hence, the more accurate time
period has been substituted for the ten-month period referred to in Seetion 1Gh.

As undex existing law, the presumption may be overcome only by clear and
convineing evidence. Kusior v. Silver, 54 Cal.2d 603, 7 Cal. Rptr. 129, 354
P.2¢ 657 {1960).

662.. The owner of the legal title to property is presumed to be the
owvner of the full beneficial title. This presumption may be rebutted only

by eclear and convincing proof.

COMMENT
Section 662 expresses a cammon law presumption recognized in existing
case law, Under the Californis cases, the presumption may be overcome only

with clear and convincing evidence. Olson v. Olson, 4 Cal.2d 43k, L37, 49

P.2a 827 {1935); Rench v. McMullen, 82 Cal. App.2d 872, 187 P.238 111 {1947).

663. A ceremcniasl marriage is presumed to be valid.

CCMMENT
Section 663 expresses a cammcn law presumption recognized in existing

California cases. Estate of Heusen, 173 Cal. 448, 160 Pac. 548 (1916);

Wilcox v. Wilcox, 171 Cal. 770, 155 Pac. 95 (1916); Freeman S.S. v. Pillsbury,

172 Fed,2d 321 (9 Cir. 1949).

664, A person acting in a public office is presumed to have been

regularly appointed or elected to it.
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CCLAENT
‘Section 664 is a restatement of subdivision 1 of Code of Civil

Procedure Section 1963.

665. When official action has been taken, it is presumed that all

prereguisites to such action have been taken.

COLMENT

Section 665 is & restatement of the presumption arising under the
provisions of subdivisions 15 end 33 of Code of Civil Procedure Secticn
1663. Under this presumption, when an ordinance has been adopted, when a
ta: assessment has been made, when bonds have been lssued, and when any
other official action has been taken that depends for its validity on the
taking of some prior action fequired by law, the presumption places the
burden of proof on the party asserting the invalidity of the official
action to establish that the necessary prerequisite steps were not teken.

Thus, vhere an arrest has been made, in the absence of evidence to the
contrary, it will be presumed that the arrest was pursuent to a warrant.

People v. Farrara, 46 Cal.2d 269, 294 P.2d 23 (1956); Pecple v. Beard, 46

Cal.2d 278, 294 P.2d 29 (1956); People v. Citrino, 46 Cal.2d 284, 29L P.2d

32 {1956}, However, the burden of proof thus placed on the party asserting
the invalidity of an arvest may be satisfled by proof that the arrest was
without a warrant, in which case the party claiming the arrest was valid

must show thet there was probable czuse for the arrest. Badillo v, Superior

Court, 46 Cal.2d 269, 294 P.2d 23 (1956); Dragne v. ‘'hite, 45 cal.2d 469,

k71, 289 P.2d k28 (1955)("Upon proof . . . [of arrest without process] the
burden is on the defendant to prove justification for the arrest."),
-

§ 664
§ 665




666. Any court of this State or the United States, or any court of
general jurisdiction in any other state or nation, or any judge of such a
court, acting as such, is presumed to have acted in the lawful exercise of
its Jjurisdiction. This presumption applies only when the act of the court

or judge 1s under collateral attaclk.

COMMENT
Section 666 is a restatement of the presumption in subdivision 16 of
Code of Civil Procedure Section 1963. Under existing law, the presumption
applies only to courts of general jurisdiction. The presumption has been
held inapplicable to a superior court in Californla when acting in a special

or limited jurisdiction. Estate of Sharom, 179 Cal, 347, 177 Pac. 283 {1918},

The presumption has also been held inappliceble to courts of inferior juris-

diction. Sentos v. Dondero, 1l Cal. App.2d 720, 54 P.2d 764 (1936). There

1s no reason to perpetuate this distinction insofar as the courts of
California and of the United States are concerned. California's mmicipal
and justice courts are served by able and comscientious judges and are no
more likely to act beyond thelr jurisdicetion than axrs the superior courts.
Moreover, there is no reason to suppose that a superior court or a federal
court is less respectful of its jurisdiction when acting in a limited
capacity {for example, as & juvenile court) than it is when acting in any
other capacity. Section 666, therefore, applies to any court or judge of
any court of California or of the United States. Oo far as other states

are concerned, the distinction will still be applicable, and the presumption

will apply'only to courts of general jurisdiction.
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667. A person not heard from in seven years is presumed to be dead.

CCLMENT
This presumption formerly appesred in subdivision 26 of Code of Civil

Procedure Section 1963.
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AMENDMENTS AND REPEALS OF EXISTING STATUTES RELATING TO BURDEN OF

FRODUCING EVIDENCE, BURDEN OF PROCF, AND FRESUMPTIONS

Several sections of the Civil Code and Code of Civil Procedure contain
provisions that are inconsistent with or are superseded by the statute pro-
posed in the Commission's Tentative Recommendation relating to the burden
of producing evidence, the burden of proof, and presumptions. These sections
should be revised or repealed to conform to the Tentative Recommendation. In
sore instances, the appropriste adjustment requires the addition of new sections
to elther the Code of Civil Procedure or the Civil Code,

Set forth below is a list of sections that shouwld be added, amended, or
repealed in light of the Commission's Tentative Recommendation. In & few
instances the revision recommended is self-explanatory. '‘here it is not, a

comment appears expleining the reason for the proposed adjustment.

Civil Code

Section 164.5. The following new section should be added to the Civil

Code:

164.5, Subject to the other presumptions staied in this chapter, all

property acquired during marrisge is presumed to be community property of

that marriage, This presumption mey be overcome only by clear and convincing

proof. This presumption does not apply to any property to which legal or

eguitable title is held by a perscn at the time of his death if the marriage

during vhich the property was acquired was terminated by divorce more than

four years prior to such death.
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COMMENT
This section states exlsting <ecisional and stoiutory law. The presumm-
tion stated in the firet sentence is established by a number of California
cages. It places upoﬁ the person acserting that any property is separate
property the burden of proving that it was acquired by gift, devise, or
descent, or that the consideration given for it was separate property, or
that it is personal injury damages, or that for some other reason the

property is not commmity property. E.g., Rozen v, Rozan, 49 Cal.2d 322,

317 P.2d 11 {1957); Meyer v. Kinzer, 12 Cal. 247 (1359). See Continuing

‘Baucation of the Ber, THE CALIFORNIA FAMILY TAWYER § 4.8 (1961).

The second sentence slso states existing case lav, I.g., Estate of Rolls,

193 Cal, 594, 226 Pac, 608 (1924}; lleyer v. Kinzer, supra.

The third sentence states the apparent effect of subdivision 40 of Code
of Civil Procedure Section 1963. The meaning of subdivision 4O, however, is
not clear, See I WITKIN, SUMMARY OF CALIFCRNIA LAY 2733 (1960); Note, 43

CALIF, L. REV. 687, 690691 (1955).

Sections 193, 194, and 195 provide:

1¢3. EGITMﬂ OF CHILDREN BORN IN WEDLCCK. All children borm in
wedlock az;e presumed to be legitimate.

194, All children of a woman vho has been married, born within ten
months af’ger the dissolution of the mmiaée, are presumed toc be legltimate
children of that merriage. |

195, The presumption of legitimacy can be disputed only by the pecple
of the S‘ta..t.e of Californie in & criminal action brought under the provisions
of Section 270 of the Penal Code, or the husband or wife, or the descendant
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of one or both of them. Illegitimacy, in such case, may be proved like

any other fact.

COMMERT
Sections 193, 194, and 195 should be repesled. They are superseded

by the more accurate statement of the presumption in LEvidence Code Section

661.

Sections 3544-3548. The following new sections should be edded to

the Civil Code:

354L, A person intends the ordinary conseguences of his wvoluntary act.

3545, Private transactions are fair and regular,

3546, Acquiescence followed from s belief that the thing acquiesced in

was conformable to the right or fact,

3547, Things happen according to the ordinary course of nature and the

ordinary habits of life.

3548, A thing combinues to exist as long as is usual with things of

that nature.

COIMENT
Sections 3544-3548 restate the provisicns of subdivisions 3, 19, 27, 28,
and 32 of former Code of Civil Procedure Section 1963, These provisicns havg
been relocated among the maxims of jurisprudence. These mexims are not
intended to guslify any substantive provisions of lav, but to aild in their

just application. CIVIL CODE § 3509.
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Code of Civil Procedure

Section 1826 provides:

1826. THE DEGREE OF CERTAINTY REQUIRED TO ESTABLISH FACTS. The law
does not require demonstration; that is such a degree of proof as, excluding
possibility of error, produces absolute certainty; because such proof is
rarely possible. Moral certainty only is required, or that degree of proof

which produces conviction in an unprejudiced mind.

COMMENT
Section 1826 should be repesled. It is an inaccurate description of

the normsl burden of proof.

Section 1833 provides:

1833. Prima facie evidence is that which suffices for the proof of a
particular faet, until contradicted and overcome by other evidgnce, For
exarple: The certificate of a recording officer is prims facie evidence
of a record, but it may afterwards be rejected upon proof that there is

no such record.

COMMENT
Section 1833 should be repealed. It is inconsistent with Evidence Code

Section 602.

Section 1847 provides:

1847. WITNESS PRESUMED TO SPEAK THE TRUIH. A witness is presumed to
speak the truth, This presumption, however, may be repelled by the manner
in which he testifies, by the character of his testimony, or by evidence
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affecting his character for truth, honesty, or integrity, or his motives,
or by contradictory evidence; and the jury are the eiclusive judges of his

credibility.

COLMENT
Section 1847 should be repealed. It is inconsistent with the definition
of a presumption in Evidence Code Section 600. The right of a party to
attack fﬁe credibility of a witness by any evidence relevant tc that issue

is assured by Reviged Rule 20.

Section 1867 provides:

1867. MATERIAL ALLEGATION ONLY TO BE PROVED, None but a material

allegation need be proved,

COMMENT
Section 1867 is based on the obsclete theory that some allegations are
necessary that are not material, i,e., essential to the claim or defense.
CCDE CIV, PROC. § 463, Section 1867 provides that only the meterial allega-

tions need be proved, As the seciion is obsclete it should be repealed.

Section 1869 provides:

1869. AFFIRMATIVE ONLY TO BE PROVED. Each party must prove his own
affirmative allegations, Evidence need not be given in support of a negative
alleration, except when such negative allegatlon is an essential part of the
statenent of the right or title on vhich the cause of action or defense is
founded, or even in such case when the allegation is a denial of the existence

of a document, the custody of which belongs to the opposite party.
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COLLENT
Section 1869 should be repealed. It is inconsistent with and super-
seded by Sections 500 and 510. Horeover, it is an inaccurate statement of

the manner in which the burden of proof is alloceted under existing law.

Section 1908.5. - A new section should be added to the Code of Civil

FProcedure to read:

1908.5. When a Judgment or order of & court is conclusive, the judgment

or order must be slleged in the pleadings if there be an opportunity to do

so; if there be no such opportunity, the judgment or order may be used as

evidence.

COMMENT
This is & new section that recodifies the rule of pleading stated in
subdivision 6 of Sectilon 1962 of the Code of Clvil Frocedure. See the Comment

to Section 1962,

Sectiens 1957, 1958, 1959, 1960, and 1961 provide:

1957. TNDIRECT EVIDENCE CIASSIFIED. Indirect evidence is of two kinds:
1. . Inferences; and, 2. Iresumptions.

1958. INFERENCE DEFINED. £n inference is a deduction which the reascn
of the jury mekes fram the facts proved, without an express direction of
layv o that effect. .

1959, - PRESUMPTICN DEFINED., A presumption is & deduction which the law

expressly directs to be made from particular facts.
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(:: 1960, WHEN AN INFERENCE ARTSES. An inference must be founded:

1. on a fact legally proved; and, 2., on such a deduction from that fact
as is warranted by a consideration of the usual propensities or passiong of
men, the particular propensities or passions of the person whose act iz in
question, the course of business, or the course of nature.

1961, PRESUMPTIONS MAY BE CONITROVERTED, WHEN, A presumption {unless
declared by law to be conclusive) may be controverted by other evidence,
direct or indirect; but unless so controverted the Jury are bound to find

according to the presumption.

COrMENT
Sections 1957, 1958, 1959, 1960, and 1961 should be repealed. Sections
1957, 1958, and 1960 are superseded by Revised Rule 1(1){defining "evidence")
(:: and Revised Rule 1(2)(defining "relevant evidence"). Section 1959 is super-
seded by Evidence Code Section 600, and Section 1961 is superseded by Chapter

3 (beginning with Section 600) which prescribes the nature and effect of

presumpticns.

Section 1962 provides:

1962. The following presumptiocns, and no others, are deemed conclusive:

1. A malicious and guilty intent, from the deliberate commlssion of an
unlavful act, for the purpose of injuring another;

2. The truth of the facts recited, from the recital in a written
instrument between the parties thereto, or theilr successors in interest
by a subsequent title; but this rule does not apply to the recital of a

consideration;
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3. WUWhenever a party has, by hls own deelaration, act, or omission,
intertionally and deliberately led another to believe a particular thing
true, and to aet upon such belief, he cannct, in any litigation arising
ocut of such declaration, act, or cmissicn, be permitted to falsify it;

4. A tenant is not permitted to deny the title of his landlord at
the time of the commencement of the relation;

5. MNotwlthstanding sny other provision of law, the issue of a wife
cohabiting with her husband, who is not impotent, is indisputably presumed
to be legitimate;

£. The judgment or order of a cowrt, when declared by this code to
be conclusive; but such judgment or order must be alleged in the pleadings
if there be an opportunity to do so; if there bPe no such opportunity, the
Judrment or order may be used as evidence;

7. Any other presumption which by statute is expressly maede conclusive.

COLIMENT

Section 1962 should be repealed.

Subdivision 1 should be repealed because it "hes little meaning, either
as a rule of substantive lav or as a rule of evidence . , . ." Pe v,
Gorshen, 51 Cal.2d 716,.731, 336 P.2d ko2 (1959).

Subdivisions 2, 3, 4, and 5 are superseded by Dvidence Code Sections
621-624,

The Pirst clause of subdivision 6 states a meaningless trulsm: that
Juésments are conclusive when declared by law to be conclusive, The pleading
rule in the next two clauses has been recodified as Section 1908.5 of the

Code of Civil Procedure.
Subdivision 7 is merely & cross-reference section to all other con-

clusive presumptione declared by law.

-51-
§ 1962




C Section 1963 provides:

1963. All other presumptions are satisfactory, if uncontradicted.
They are denominated disputable presumptions, and may be controverted by
other evidence. The following are of that kind:

1. That a person is innocent of crime or wWrong;

5. That an unlawful act was done with an unlavful intent;

3. That a person intends the ordinary conseguence of his voluntary act;

4. That a person takes ordinary care of his own concerns;

5. That evidence wilfully suppressed would be adverse if produced;

6. That higher evidence would be adverse from inferior being produced;

7. Thet money paid by one to another was due to the latter;

8, That a thing delivered by one to snother belonged to the latter;

9. That an obligation delivered up to the debtor has been paid;

(:r 10. That

later is produced;

former rent or installments have been paid vhen a receipt for

11, That things which a person possesses are ovmed by him;

12. That a person is the owner of property from exercising acts of
ovmership over it, or fram common reputation of his ovmership;

13, That a person in possession of an order on himself for the payment
of money, or the delivery of a thing, bas paid the money or delivered the
thing accordingly;

14, That a person acting in a public office was regularly appointed
to 1t;

15, That official duty has been regularly performed;

16. ‘That & court or judge, acting s such, whether in this State or

(:: any other state or country, was acting in the lawful exerclse of his
Jurisdiction;
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l?. That s judiciasl record, vhen not conclusive, does still correctly
determine or set forth the rights of the partles;

18, That sll matters within an issue were 1aid before the jury and
passed upon by them; and in like menner, that all matiers within a submis-
sion to arbitration were laid before the arbitrators and passed upon by them;

19, That privaete transactions have been falr and :egular; |

o0. That the ordinary course of pueiness has been followed;

21, That a promissory note or bill of exéhange was given or endorsed
for a sufficient consideration;

22, That an endorsement of & negotisble promisscry note or bill of
exchange was made at the time and plece of making the note or vill;

23. That a writing is truly dated;

ol,, That & letter duly directed and mailed was recelved in the regular
course of the mail;

25; Jdentity of person from identity of pame;

26£ That & person not heard from in seven years 1s desd;

27. That acquiescence followed from & belief that the thing acgquieaced
in vas conformable to the right or fact;

28, That things have happened according to the crdinary course of
nature and the ordinary habits of life;

29. That persons acting as copartners have entered into & contract of
copartnership;

30; That & man and woman deporting themselves as husband end wife
have entered intoc & lawful contract of marrlage;

31. That a child born in lawful wedlock; there being no divoree fram

bed and board, is legltimate;
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(:: 32. That a thing once proved to exlst continues as long as is usual
| with things of that nature;

33. That the law bas been cbeyed;

34, That a document or writing more than 30 years old is genuine,
when the same has been since generally acted upon as genuine, by persons
having an interest in the question, and its custody has been satisfactorily
explained;

35, That a printed and published book, purporting to be printed or
published by public authority, was so printed or published;

36, That a printed and published bock, purporiing to contain reports
of cases adjudged in the tribunals of the State or country vhere the book
is published, contains correct reports of such cases;

37. That a trustee or other person, whose duty it was to convey real

(:: property to a particular person, has actually conveyed to him, when such
presumption is necessery to perfect the title of such person or his successor
in interest;

38. The uninterrupted use by the public of land for a burial ground,
for five years, with the consent of the owner, and without a reservation of
bis rights, is presumptive evidence of his intention o dedicate it to the
public for that purpose;

39. That there was a good and sufficient considerstion for a written
conbract;

40, Thet property owmed at the time of death by a person who had been
divorced from his or her spouse more than four years prior thereto was not
community property acquired during marriage with such divorced spouse, but
is his or her separate property.
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CCHMMENT
Section 1963 should be repealed. Many of the presumpticns iisted arc
classified and restated in the Evidence Code. Other provisions have been
recodified as maxims of jurisprudence in Part IV of the Civil Code. Others
are not continued at all., In the table below is given the disposition of
each subdivision. Following the table are comments indicating the reasons
for repealing those provisions that are not continued,

Section 1963

(subdivision) Superseded by

(1) Proposed Evidence Code Section 520
(2) Not continued

(3) Proposed Civil Code Section 35hh
(4) Proposed Evidence Code Section 521
(5) Not continued

(6) Not continued

(7} Proposed Evidence Code Sectlon 63L
{8) Proposed Evidence Code Section 632
(9) Proposed Evidence Code Section 633
{10) Proposed Bvidence Code Section 636
(11) Proposed Evidence Code Section 637
(12} Proposed Evidence Code Section 638
(13} Proposed Evidence Code Section 63k
(1) Proposed Evidence Code Section 664
(15) Proposed Evidence Code Section 665
(16) Proposed Evidence Code Section 666
(17} Proposed Evidence Code Section 639
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(:: Section 1963

(subdivision) Superseded by
(18) Not continued
(19) Proposed Civil Code Secticon 3545
(20) Not continued
(21) Commercial Code Sections 3306,3307,
and 3408
{22) Not continued
{23) Proposed Evidence Code Section 640
{2k) Proposed Evidence Code Section 641 |
(25) Not continued
(26) Proposed Dvidence Code Section 667 i
(27} Proposed Civil Code Section 3546
(28) Proposed Civil Code Section 3547
(:: (29) Not continued
(30) Not continued
{31) Proposed Bvidence Code Section 661
{32) Proposed Civil Code Section 3548
(33) Proposed Evidence Code Section 665
(3k) Proposed Evidence Code Section 643
(35) - Proposed Lvidence Ccde Section 6uk4
(36) Proposed Evidence Code Section 645
(37} Proposed Evidence Code Section 642
(38) Not continued
(39) Unnecessexy--Duplicates Civil Code
Section 161k
<:: (40) Proposed Civil Code Sectiocn 16L4.5
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Subdivision 2 is not continved dbeecause it has been a source of error

an¢ confusicn in the cases. An instruction based upon 1t is error whenever

specific intent is in issue. People v. Snyder, 15 Cal.2d 706, 104 P.2d 639

(1940); People v. Maciel, Tl Cal. &pp. 213, 234 Pac. 877 (1925). A person's

intent may be inferred from his actions and the surrounding clrcumstances,

and an instruction %o that effect may be given. People v. Bescld, 154 Cal.

363, ©7 Pac. 871 (1508).

Subdivisions 5 and 6 are not continued because, despite Section 1963,

there was no presumption of the sort stated, The "presumptions” merely
indicated that a party's evidence should be viewed with distrust if he
could produce better and that wnfavorable inferences should be drava fram
the evidence offered against him if he failed to deny or explain it. A
party!s failure to produce evidence could not be twned into evidence

against him by reliance on these presumptions. Hampton v. Rose, 8 Cal.

App.2c b7, 56 P.2d 1243 (1935); Girvetz v. Boys' liasket, Ine., 91 Cal.

App.2d 827, 206 P.2d 6 (1949). The substantive effect of these "presump-
tions" 1s stated more accurately in Section 2061 of the Code of Civil
Procedure, |

Subdivision 18. HNo case has been found where this subdivision has had

any effect. The doctrine of res judicata determines the issues concluded

betireen the parties without regard o this presumption. Parnell v. Hahn,

61 Cal. 131, 132 (1882){"And the judgment as rendered . . . is conclusive
upon all gquestions involved in the action and upon vhich it depends or upon
matters which, under the issues, might have been litigated and decided in

the case").
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Subdivision 20. The cases have used this "preswmption’ merely as a

justification for holding that evidence of a business cugtom will sustain
a finding that the custom was followed on a particular occasion. E.g.,

American Can Co. v. Agriculturs) Insur. Co., 27 Cal. App. 647, 150 Pac,

996 (1915); Robinson v, Puls, 28 Cal,2d 664, 171 P.2d 430 (1946). Revised

Rule 49 provides for the admissibility of buslness custom evidence to prove
tha’ the custom was followed on a particular occasion. There is no reason
to compel the trier of fact to find that the custom was followed by applying
a presumption. The evidence of the custom may be strong or week, and the
trier of fact should be free to decide whether the custom was followed or
not. No case has been found giving a presumptive effect to evidence of a
business custom uwnder subdivision 20.

Subdivision 22. The purpose of subdivisicn 22 appears to have been to

compel an scconmeodatlon endorser to prove that he endorsed in accommodation
of a subsequent party to the instrument and not in accommodation of the

meker, Oee, e.g., Pacific Portland Cement Co. v. Reipecke, 30 Cal. App.

501, 158 Pac. 1041 (1916). The liability of acccmmodation endorsers is
now fully covered by the Commercial Code. Accommodation is & defense

which must be established by the defendant. COMM. C.5§ 3307, 3k15(5).

Hence, subdivision 22 is no longer necessaxy.

Subdivision 25. Despite subdivision 25, the California courts have

refused to apply the presumption of identity of person from identlty of

of name when the name is common. I.g., Peaple v. llong Sang Lung, 3 Cal.,

App. 221, 224, 84 Pac. 843 (1906). The matter should be left to inference, .
for the strength.of the inference vill depend in particular cases on whether

the name is common or unususl.
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Subdivision 29 has been cited but once in its G2~year history. It

is unnecessary in light of the doetrine of ostensible authority.

pubdivision 30, in effect, declares that a marriage will be presumed

fron proof of cohabitation end repute., Pulos v. Pulos, 140 Cal. App.2d

913, 295 P.2d 907 (1956). Because reputation evidence nay sometimes
strongly indicate s marrisge and at other times fail to do 80, requiring

a finding of g marriage from proof of such reputation is unwarranted. The
cases have sometimes refused to apply the rresumption because of the

wealtness of the reputation evidence relied on. Estale of Baldwin, 162

Cal. 471, 123 Pac. 267 (1912); Cacicppo v. Triangle Co,, 120 Cal. App.2d

2681, 260 P.2d 985 (1953). Discontinusnce of the presumption will not
affect the rule that the existence of a marriage mey be inferred from

proof of reputation. White v, White, 82 Cal., 427, 23 Fac. 276 (1890)

("cohabitation and repute do not malke a marriage; they are items of evidence
from which it may be inferred that a merriage has been entered into").

Subdivision 38 has not been applied in its 92-year history. The

substantive law relating to implied dedication and dedication by prescrip-
tion makes the presumption wmnecessary. See WITKIN, SUMMARY OF CALIFORNIA

LA 882-886 (7th ed., 1960).

Section 1981 provides:

1981. EVIDENCE TO BE PRODUCED BY WHOM. The party helding the
affirmative of the issue must produce the evidence to prove it; therefore,
the burden of proof lies on the party who would be defeated if no evidence

were given on either side,

COMMENT
Section 1981 should be repealed. It is superseded by Sections 500 and

510.




peevlon 2061 should e reviged, 10 read:

2061. [JURY-JUDELE.-. ¥ EFFEGT-QF- EVIDENCE ; -BYL-T6-BE- INSTRUCTED- Ol
SEREAIN-POINDS:] The jury, subject to the control of the court, in the
cases specifled in this code, are the Judges of the effect or value of
evidence addressed to them, except vhen it is declared to be conclusive.
They are, however, to be imstructed by the court on all proper occasions:

l. That their power of Judging of the effect of evidence is not
arbitrary, but to be exercised with legal discretion, and in subordinstion
to the rules of evidence;

2. That they are not bound to decide in conformity with the declaras-
tions of any number of witnesses, vhich do not produce conviction in thejr
minds, against a less number {er-agaiastha-presumgtéea] or other evidence
satisfying their minds;

3- That a witness false in one part of his testimony is to be distrusted

in others;

L. That the testimony of an accamplice ought to be viewed with
distrust, and the evidence of the oral cmission of & party with caution;

5. [?hat-inneivilmeaaes—tha—afﬁiEsatiqe-e£~the-issue-mast-be—preved,
ané;whea-thenevidenee-is—eeﬂtsaﬁieﬁery-the-éeeisien-aust-be-maﬂe-aaaerding
te—theupreyenderanee—e#-thenavideneeg-that—in-eriaénal—eases-guilt-must—be

est&biishsé-beyend-a—seaseﬁableréeahte] That the burden of proof rests on

the party to whom it is assigned by statute or rule of lav, informing the

Jury vhich party that is; and vhen the evidence is contradictory, or if

not contradicted might nevertheless te disbelieved Dy them, that before they

find in favor of the party who bears the burden of proof they must be

persuaded by a preponderance of the evidence, by clear and convincing

evidence, or beyond a reascnable dcubt as the case may be;
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6. That eviaence is to be esvimaved not only by its ovm intrinsic
weight, but also according to the evidence which it is in the power of one
side to produce and the other to coniradict; and, therefore,

7« That if weaker and less satisfactory evidence is offered, when
it appears that stronger and more satisfectory was irithin the power of
the party, the evidence offered should be viewed with distrust , and that

infcrences unfavorable to a party may be drawm from any evidence or facts

in the case against him when such party has failed to explain or deny such

evidence or facts by his testimony or has wilfully suppressed evidence

relating thereto.

COLLENT
Subdivision 5 has been revised in the light of proposed Chapter 2
{commencing with Section 510 ). Subdivisions 6 and T state in substance
the meaning that has been given to the presumptions formerly appearing in

subdivisions 5 and 6 of Code of Civil Procedure Section 1963,
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